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CASES IN PAKISTAN: AN INTER-
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ABSTRACT:  
It is simple to understand that, not all the cases filed are frivolous, in 
the same way, not all the cases decided against a party can lead to a 
conclusion that, such party had mala-fide intentions. But, if it is to be 
adjudged that, a case was a ‘frivolous case’ then, there is need to 
consider certain factors which determine the same. Furthermore, if it 
is adjudged that, a case was actually frivolous then, how to measure 
the quantum of damages or penalties to remedy the aggrieved party? 
This article tends to highlight as to what sort of cases can be defined 
as frivolous and how it can be measured to adjudge frivolity of a case 
for the purpose of compensation to the aggrieved party in terms of 
cost of litigation, cost of adjournments, penalty on counsel and other 
remedial actions, keeping in view the afflux, nature of litigation in 
Pakistan with reference to lengthy procedure of litigation in the 
country and the laws applicable thereupon. Inter-disciplinary 
research methodology has been deployed to examine the interplay of 
law and its practice in Pakistani courts. Law in Courts research 
method has been used to identify a frivolous case at an early stage. 
Keywords: Frivolous Case, Factors to Determine Frivolous Case, 
Cost of Litigation, Damages in Frivolous Cases. 
INTRODUCTION: 
Law & Justice Commission of Pakistan published statistics of 
number of cases in district judiciary of provinces, High Courts of 
provinces till December 2019. It shows that, the district judiciary of 
Punjab has 1,082,599 pending cases; the district judiciary of Sindh 
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has 102,944; the district judiciary of Khyber Pakhtunkhwa has 
200,634 cases; the district judiciary of Balochistan has 13,909 cases; 
and the district judiciary of Islamabad has 39,567 cases pending 
adjudication. Whereas, the position at higher courts matches the 
proportion to their respective district courts; Lahore High Court has 
165,202 pending cases to its credit; the Sindh High Court has 88,972 
pending cases; the Peshawar High Court has 29455 cases to decide; 
the Balochistan High Court has 6,158 cases for decisions; and the 
Islamabad High Court has 16,833 pending cases (Law & Justice 
Commission of Pakistan, 2020). Later, (Asad, 2018) also reported 
that, there were around 1.8 Million cases which were pending 
adjudication from District judiciary till Hon’ble Supreme Court of 

Pakistan as on January 2018. As per the provisions of Section 15 of 
the Code of Civil Procedure, suits are to be filed in lowest grade 
competent to try the same therefore, district courts are facing much of 
the brunt of litigation (Code of Civil Procedure, 1908).  
However, the bigger issue is also the disposal of this afflux of cases. 
According to Bandial (2018) a recent study transpired that, on 
average 25 years are taken for a case to be finally decided by the 
Hon’ble Supreme Court of Pakistan after being instituted in the court 
of first instance.  
Therefore, most prominent way to curtail over-burdening cases is by 
way of discouraging unnecessary and uncalled for litigation; more 
specifically speaking ‘frivolous litigation’. Yet, at the same time such 

discouragement to frivolous cases cannot be applied for all cases 
filed before various courts with a blindfold. Therefore, as mentioned 
above, interdisciplinary research methodology has been deployed to 
understand the impact of law in Pakistani courts. Further, Law in 
Courts research method has been used to understand what the law is 
and how it ought to be practiced in the courts to detect a frivolous 
case at the earliest thus saving time and money.  
DEFINING FRIVOLOUS CASE: 
It is inevitable to understand that, not all cases resulting in dismissal 
can be called frivolous case and by the same token it cannot be 
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adjudged that, all unsuccessful litigants should attract compensation / 
damages for the successful litigant, especially in disputes of civil 
nature where there are lot of grey areas. Therefore, in order to 
understand the distinction, we need to first look into the different 
connotations of the word ‘frivolous’ and the phrase ‘frivolous case’.  
Frivolous: 
The connotation of the word ‘frivolous’ is a discreet phenomenon 
varying from case to case. Justice Potter Stewart (1964) reflects on it 
as ‘something we know when we see it. ‘Frivolous’ as something 

which appears from bare inspection to be lacking in legal sufficiency 
and in view of the facts pleaded, it does not present a defense (Neefus 
v. Neefus, 1941). Therefore, Courts are to adjudge the frivolity on 
certain touchstones, including but not limited to ‘Frivolous’, 

‘Unreasonable’, ‘or ‘Groundless’ (Mitchell v. Mitchell, 1998).  
Frivolous Claim or Defence: 
A claim or defence will be ‘frivolous’ if the prime purpose of such 
claim or defense is to harass or maliciously injure a person, or there 
is an absence of good faith and rational argument on the merits, or 
such claim or defense is based on bad faith and devoid of rational 
argument for an extension, modification, or reversal of existing law 
(Kahn v. Cundiff, 1989). This definition can be scrutinized to know 
the contents of a frivolous case.  
CONTENTS OF FRIVOLOUS CASE (CLAIM OR DEFENCE): 
Bad Faith:  
Black’s Law Dictionary (1968) defines “Bad faith” as a discreet 
factor however, the same can be understood as something which 
implies an element of fraud, a design to mislead or deceive someone, 
or willfully neglecting performance of a duty out of ulterior motive. 
Therefore, lack of a good faith and rational argument in support of 
the claim may also lead to grant of attorneys fee (Kahn v. Cundiff, 
1989). It can further be understood as concealment of facts (Qayyum 
v. WAPDA, 2018), or an order or act without due diligence and 
application of judicious mind (Chairman BISE v. Umair, 2016).  
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Mala fide: 
The term mala fide is synonymous with bad faith however, can be 
elaborated as an action triggered by malice, causing harm to another 
person or to profit oneself (Khan v. Federation of Pakistan, 2012).  
Ulterior Motive: 
In extension to the above criteria, “Ulterior Motive” is also 
considered as the threshold on which frivolity is adjudged. The word 
Ulterior is defined as something which is beyond what is manifest, 
seen or avowed, intentionally kept concealed (Harding v. 
McCullough, 1945). However, the term ulterior motive has been used 
by courts of law for denoting different set of cases like prolonging 
litigation (Hussain v. Kalsum, 2003) to gain time, showing off 
absolute authority (Khan v. Govt. of Sindh, 2002), frustrating 
someone’s right (Nabi v. ADJ, 2001).      
Unreasonableness: 
This criterion is mainly left on the overall finding by court and in 
many countries left to the judgment of the attorney who needs to 
decide whether, a claim or defense is justified in view of the given 
facts and laws applicable on those facts (Kahn v. Cundiff, 1989). It is 
for this reason that, in various judicial systems attorneys being 
officers of the court, are also subjected to fines for frivolous claim 
and defenses.    
Groundlessness: 
Yet another criterion is ‘Groundlessness’ of a claim or defense which 

mean and include non-existence of facts to support the legal claim of 
a losing side.   
Absence of Rational Argument: 
This is a tricky one however, in its simplest connotation implies as 
being ‘arguable’. Justice DeBruler (1987) considers an ‘arguable 
point is one which is subject to rational dispute and debate’ (Orr Vs. 
Turco Manufacturing Co. Inc., 1987). Therefore, a debatable issue 
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encompassing both for and against elements with it and through 
interpretation are capable of judicious conclusion.  
Plausibility of the Arguments: 
Plausibility can be defined as ‘the quality or state of apparent 
validity, reasonableness, or credibility; and without any connotation 
of deceptiveness, speciousness, or underlying fallaciousness’. 
Plausibility of contentions are primarily depicted in pleadings which 
in terms of the provisions of Order VI rule 1 of Code of Civil 
Procedure (1908) means plaint and written statement. Pleadings are 
the product of various pleas of attack or defense. Pleadings would be 
frivolous if no argument is required to convince the court as to its 
baselessness (U. S. v. Delaney, 1934), insufficiency in substance or 
unsustainability (Andrew v. Bandler, 1982). Therefore, pleadings are 
‘frivolous’ when clearly insufficient on its face, and is presumably 

interposed for mere purposes of delay or to embarrass the opponent 
(Erwin v. Lowery, 1870).  
The real test is that, the frivolity is so apparent that, there is no need 
of an argument to prove it; consequentially so, if an argument is 
required to prove if, whether a plea is frivolous or not, it will not be 
considered frivolous per se and therefore, same should not be ordered 
to be struck off (Cottrill v. Cramer, 1876).  
MEASURING THE QUANTUM OF FRIVOLITY FOR 
ASCERTAINING DAMAGES, PENALTY & 
COMPENSATION: 
Cost of Litigation: 
Imposing cost of litigation on the losing side is considered as one of 
the effective means curb frivolous cases. The cost of litigation 
includes include, court fee, stamp duties and most importantly, 
attorney’s fee and by extension the adjournment costs. Among these, 
the attorney’s fee is most variable and developed through time.  
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English Rule: 
Kritzer, H. (1992) while discussing ‘The English Rule’ expressed 
that, in English Legal System, "loser pays rule” applies which means 

that, the successful litigant can collect his or her legal fees, or costs, 
from the loser.  
Monroe, P. (1981) narrated that, historically, the early English courts 
of equity permitted the Chancellor to award attorney's fees to the 
successful party; however, rarely granted if, the losing party acted in 
an abusive manner. However, Goodhart (1929) reported that, such 
awards were based on statutes. The Statutes of Gloucester (1278) 
allowed only the victorious plaintiff to recover attorney's fees in 
specified actions. By 1607, a defendant could recover fees on the 
same basis as a winning plaintiff. The question of quantum was left 
to the discretion of the courts. In modem practice, the English courts 
have developed an elaborate system of taxing costs. Under this 
system, the solicitor representing the winning party prepares a bill of 
costs, detailing each item of taxable expense. If the losing party 
agrees, it pays the bill; parties, however, rarely agree. When disputed, 
the parties present their itemized expenses to a taxing master who 
decides the appropriate amounts after a hearing. 
American Rule: 
On the other hand, as explained by Derfner, M., & Wolf, A. (1990), 
in the United States of America, it is opposite to the English Rule, 
meaning thereby, the losing party does not generally pay the winner's 
legal fees. As Kritzer (1992) explains that, each party is only 
obligated to pay his or her own attorney's fees. This practice is called 
the "American Rule". 
This American Rule has its origins from the decision by the Supreme 
Court in (Arcambel v. Wiseman, 1796). Plaintiff received damages 
and an award of $1600 for attorney's fees. The appellate Court held 
that, the practice in the United States is in opposition to the English 
Rule and it to be respected until changed, or modified, by statute 
(Arcambel v. Wiseman, 1796). 
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Pakistan Legal System: 
In practice, American Rule has been mainly followed in Pakistan 
Legal System. However, with ever increasing afflux of cases, the 
need to impose costs and fee on the parties, has been badly felt. The 
Federal Government has promulgated Cost of Litigation Act (2017) 
(applicable to only Federal Capital) through which various 
amendments have been made in Code of Civil Procedure Code 
(1908) which are discussed as under: 
Substitution of Section 35, Code of Civil Procedure (1908): 
The substitution of Section 35, has made it mandatory that, before 
announcement of final order, judgment or decree, a party to 
proceedings shall file details of actual costs of litigation which is not 
only limited to court fee, stamp fee, counsel fee and all other 
ancillary or incidental expenses Cost of. The Court is bound to award 
such cost of litigation to the successful Party with markup not 
exceeding the limit per annum, as notified by the State Bank of 
Pakistan prevailing at the time of passing the final order, judgment or 
decree though other costs can be granted by the court (Cost of 
Litigation Act, 2017).  
However, there is no rule to ascertain what would be the limit of such 
fee, as until and unless there is any yardstick, the law will remain to 
be a weapon in the hands of the successful party. As Leubsdorf 
(1984) discussed, the same dilemma was faced by the West during 
Seventeenth century, when the colonies promulgated various attorney 
fee and cost regulations. These statutes regulated both the fees an 
attorney could charge clients and the amount of attorney's fees that, 
could be assessed as costs to the losing party. Various states set 
attorney-client fees and cost recovery fees at the same level. 
However, inflation made such fee schedules insufficient for 
attorneys. Thus, a rift started between legislature and the bar for 
adequate compensation. Professor Leubsdorf (1984) believes that, the 
American Rule emerged to resolve this rift. 



Journal of Law and Society    Law College 
Vol. L, No. 75     University of Peshawar 
      July 2019 
     July 2019 

50 

Finally, Congress enacted the Fee Bill Act, (1853) which permitted 
collection of docket fees from five to twenty dollars, but it does not 
allow the collection of any other compensation. 
Therefore, in view of the above development, the Cost of Litigation 
Act (2017) needs to clarify on attorney’s fee as cost of litigation; in 

any other eventuality the purpose of the Cost of Litigation Act to 
curb frivolous cases will be counterproductive.  
Insertion of Section 35-C through Cost of Litigation Act (2017) 
and the Discrimination: 
Surprisingly, the newly inserted Section 35-C in Code of Civil 
Procedure (1908) through Cost of Litigation Act, (2017) states that, 
the Government shall not be liable to costs under Sections 35 relating 
to Costs, 35A relating to Adjournment Cost and 35B relating to 
Special Costs which are provided in the Code of Civil Procedure 
(1908). The provision is in direct conflict with the various precedents 
of the higher and superior court of Pakistan wherein, costs were 
imposed on Governments for acting with mala fide (Postmaster-
General, N. Punjab & Ajk, RWP v. Bashir, 1998). It is observed on 
daily basis that, comments by Government Departments are not filed 
even after repeated orders by the Courts. Furthermore, such 
enactment is only favouring the government which is against the 
spirit of judicial system. 
Measuring the Quantum of Cost of Adjournments in Frivolity:  
The major reason for delay in proceedings is the liberal use of 
adjournments. As per Legal Aid Society Report (2017) for District 
Sukkar, Sindh; a total of 76 Applications were filed in an individual 
case originally instituted in 2005 out of which 45 applications were 
for the adjournments by the Plaintiff and 25 applications for 
adjournment were filed by the Defendant.  
Order XVI of the Code of Civil Procedure (1908) deals with the 
adjournments and states that, if sufficient cause is given by the 
litigating party adjourn the hearing of the suit. It further says that, in 
every such case in which adjournment is sought, the court may grant 
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adjournment subject to cost. However, in practice the element of 
costs comes after various adjournments and ‘final opportunities’ and 

‘last and final opportunities’ which has become a laughing stock 

among legal practitioners as well. 
However, this issue of adjournment has been partially dealt by the 
Cost of Litigation Act (2017) by amending Section 35-A of the Code 
of Civil Procedure (1908). The new amendment through Cost of 
Litigation Act (2017) makes the payment of cost mandatory @ Rs. 
5000.00 per adjournment unless such adjournment was due to 
unavoidable reasons beyond control. However, tendency of seeking 
adjournments will be considered while judging the suitability of 
reason for adjournment.  
Measuring the Quantum of Penalty on Counsel: 
If adjudged, the burden of unreasonableness also rest on the shoulder 
of the counsel of the parties as well. Interestingly in Appeal the 
Hobn’ble High Court also relied on a list prepared by District Judge 

indicating lawyers who are involve in frivolous litigation (Qadir v. 
Ali, 2018).  
However for measuring penalty, the Court will determine the burden 
as per the prevailing circumstances involving an attorney’s conduct 

as to the amount of time the attorney had to investigate the facts, 
research the law, prepare the case, extent to which the attorney had to 
rely upon the client for the facts, the complexity of the facts and laws 
involved, the ability to conduct an investigation before filing a case, 
the extent to which discovery was necessary and beneficial to the 
development of the factual basis and the credibility of the arguments 
including, but not limited to good faith efforts to enhance the 
application of the relevant law (Kahn v. Cundiff, 1989). However, as 
discussed by Merchant II (2003) such good faith comes with the 
perseverance on behalf of the counsel in establishing a precedent and 
whether new legal grounds of plausible weight can be advanced, 
whether new or additional authority supports the lawyer’s position, or 
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whether arguments can be advanced that, have a substantially greater 
chance of success.  
CONCLUSIONS 
A frivolous case can be defined through elements of bad faith or mala 
fide, unreasonableness, groundless and / or ulterior motive. Yet, it will 
be presumptuous to say that, all litigants failing in getting relieves must 
have initiated a frivolous case. Presence of ‘rational arguments’ for an 

extension, modification, or reversal of existing law even by a losing 
side, can be bona fide. Therefore, an argument would not come under 
the ambit of being frivolous if, it may leads to defining, interpreting, 
enhancing the value and scope of legislation for better. The court of law 
may not agree with the argument or interpretation of one side for 
various reasons and not necessarily for frivolity. Such reasons may 
include distinguish facts and application of relevant law or different 
rules of interpretation applicable; all of this is based upon facts and 
circumstances of each case (Jan v. Janan, 2011).  
The Cost of Litigation Act (2017) has marginalised the importance of 
rational and plausible argument. The somewhat similar situation 
arose before the Indiana Supreme Court in which it was held that, 
since appellant provided “concise and cogent” arguments in order to 

distinguish precedent therefore, plausible argument were presented 
for clarification, modification, or reversal of existing law hence, not 
subject to an award of attorney’s fee (Orr Vs. Turco Manufacturing 
Co. Inc., 1987). 
It was further highlighted by the court in Paula K. Orr Vs. Turco 
Manufacturing Co., Inc. (1987) that, “the vitality of the law as a living 
institution rests to large extent upon its capacity to embrace and 
promote the opposing concepts of stability and growth” (Orr Vs. Turco 
Manufacturing Co. Inc., 1987).  Therefore, the court held that, a litigant 
may not be penalized for lack of merit unless, the contentions and 
supported arguments are completely beyond plausibility.   
Vocci (2014) reflected that, in the words of Judge Alpert, “A litigant 
ought not to be penalized for innovation or exploration beyond 
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existing legal horizons unless such exploration is frivolous”. Law is 

an organic system; it can only thrive with creative inputs by bar and 
the bench. 
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